[image: ]SMOKE-FREE PUBLIC HOUSING FINAL RULE
Effective Date:  February 3, 2017
Required Implementation Date:  July 31, 2018

The final notice can be found at:  https://portal.hud.gov/hudportal/documents/huddoc?id=smokefreephfinalrule.pdf
Why is HUD publishing this rule?
A: HUD has been advocating smoke-free housing since 2009 in all of its programs because the potential benefits to residents and to PHAs are substantial. The residents stand to benefit from reduced involuntary exposure to secondhand smoke, a known source of cancer risk. The benefits to PHAs also are compelling – in terms of a reduction in maintenance and unit turnover costs, and a significant reduction in the risk of catastrophic and fatal fires. To date, over 600 PHAs have implemented smoke-free policies. To expand the benefits of smoke-free living to all public housing residents and Public Housing Agencies (PHAs), HUD is issuing a rule to amend its regulations.  In addition, HUD’s Regulatory Impact Analysis for this rule estimates that through a smoke-free policy, PHAs will save between $16 million and $38 million per year in maintenance.
When will PHAs need to be fully smoke-free?
[bookmark: _GoBack]A: HUD is mandating that all public housing be “smoke-free” within 18 months after the February 3, 2017 Effective Date of the final rule – i.e., July 31, 2018. This allows time for PHAs to engage residents, develop policies, solicit public comment, obtain Board approval and amend resident’s leases. HUD strongly encourages all PHAs to start well before the 18-month deadline so there is time to complete all the steps. HUD has provided a great deal of material on its website at http://www.hud.gov/healthyhomes, including toolkits for both managers and residents. Also, HUD’s guidance, “Change is in the Air” http://portal.hud.gov/hudportal/documents/huddoc?id=smokefreeactionguide.pdf,  contains a step-by-step action plan for PHAs to consider.
What about agencies that already have smoke-free policies—will they be grandfathered in?
A: Of the over 600 PHAs with smoke-free policies in place, many have partial smoke-free policies that include only certain buildings or spaces. The rule does not include a provision to “grandfather in” policies not covering all living units, indoor common areas, and administrative office buildings.  In other words, the smoke-free policy must cover all public housing indoor areas. The smoke-free policy must also extend to all outdoor areas at least 25 feet from the housing and administrative office buildings. As stated in the final rule, policies that do not meet these minimum requirements will need to be updated within 18 months of the final rule Effective date – or July 31, 2018.


What are the administrative requirements?
A: Smoke-free policies must be included in the PHA’s plan submission and are subject to resident engagement and public meetings.  PHA smoke-free policies should be board-approved in accordance with HUD and PHA requirements; and smoke-free policy terms must be included in the tenant lease.  PHAs may use the lease amendment process or add an addendum during annual lease renewal. 

 How should PHAs enforce these regulations?
A: The smoke-free requirement must be part of a PHA’s policies and within each resident’s lease agreement. PHAs should include enforcement of the smoke-free policy as part of its regular lease enforcement policies in accordance with 24 CFR 966.4. It may help residents with compliance for the smoke-free policy to include a description of the expected oversight process, including whether monitoring will be performed with unit inspections. Also, HUD recommends that PHAs outline how residents should report if they see or smell smoking in restricted areas. HUD is issuing guidance on best implementation and enforcement practices. PHAs can also review the discussion of enforcement in the “Change is in the Air” guidebook http://portal.hud.gov/hudportal/documents/huddoc?id=smokefreeactionguide.pdf. 

Q13: Can residents be allowed to smoke in restricted areas as a reasonable accommodation?
A: HUD’s rule prohibits smoking in public housing or within 25 feet of public housing buildings.   Smoking or being addicted to nicotine is not a disability recognized under the ADA and therefore not entitled for reasonable accommodation. The Supreme Court has also found that there is no fundamental right to smoke and the act of smoking is entitled to only a minimal level of protection under the Equal Protection Clause. HUD encourages all PHAs to engage with their residents before adopting a smoke-free policy so they fully understand the policy. Smokers with behavioral health conditions may require special attention to ensure they understand the policy and available cessation resources, as well as reasonable accommodation request procedures.  
PHAs should consider modification to their smoke-free policy to afford persons with disabilities an equal ability to comply with the smoke-free policy. HUD acknowledges that some persons, including persons with disabilities, may have additional challenges in quitting., but reiterates that this rule does not require persons who smoke to stop smoking; rather, they must perform the activity in allowable areas outside of the public housing facilities and other restricted areas.

In order to show that a requested accommodation may be necessary, there must be an identifiable relationship, or nexus, between the requested accommodation and the individual's disability. When a person with a disability requests an accommodation related to his or her disability, the PHA must make the accommodation unless the PHA can demonstrate that doing so would result in a fundamental alteration in the nature of its program or an undue financial and administrative burden.  General guidance on the reasonable accommodation process can be found at http://go.usa.gov/cJBBC. HUD also issued reasonable accommodation guidance entitled, “Joint Statement of the Department of Housing and Urban Development and the Department of Justice on Reasonable Accommodations under the Fair Housing Act,” which can be found at http://www.hud.gov/offices/fheo/disabilities/reasonable_modifications_mar08.pdf. HUD has determined that additional, specific guidance on accommodations related to smoke-free public housing is unnecessary, given the case-by-case nature of these decisions.	

HUD continues to encourage PHAs to engage residents early in the development of the policy so that there is adequate time to consider reasonable accommodation requests they receive. Language advising residents of their right to request a reasonable accommodation should already be contained within the PHA’s ACOP. Under this rule, HUD is not requiring that reasonable accommodation language be contained in the lease. Public housing residents who suspect they are victims of housing discrimination can call (800) 669-9777.



Does this rule include other types of smoking devices, like electronic cigarettes or hookah pipes? 
A: The smoking prohibition in the final rule covers waterpipes (commonly known as hookahs), in addition to lit tobacco products where the tobacco leaves are ignited, such as cigarettes and cigars. However, electronic nicotine delivery systems (ENDS; commonly known as e-cigarettes) are not covered in this rule.  The rule’s exclusion of ENDS should not be read as an endorsement of e-cigarettes as an acceptable health alternative to cigarettes. The aerosol from ENDS typically contains nicotine, and may contain other hazardous and potentially hazardous constituents such as formaldehyde and lead. In light of some health concerns regarding exposure to the aerosol of these products among nonusers, especially children and pregnant women, HUD encourages PHAs to consider prohibiting ENDS in their individual policies.
What about the use of marijuana or medical marijuana in states that allow its use?
A: The possession and/or use of marijuana is prohibited under federal law. Nothing about this rule changes any requirements regarding the use of marijuana in federally-subsidized housing. PHAs that need more information about the relevant laws can refer to the February 10, 2011 memo, “Medical Marijuana Use In Public Housing and Housing Choice Voucher Programs” (http://portal.hud.gov/hudportal/documents/huddoc?id=med-marijuana.pdf).
What about scattered site or single-family public housing? Attached balconies or porches?
A: Under the final rule, smoking is banned in single family detached public housing. The final rule also prohibits smoking on balconies, porches, and attached structures if they are part of the building, and within 25 feet of the housing or building, or any other restricted area.
What about project-based Section 8 or housing choice voucher units managed by a Public Housing Authority?
A: These units are not covered by this rule. HUD’s guidance to assist owners of these types of housing, “Change is in the Air” can be found at http://portal.hud.gov/hudportal/documents/huddoc?id=smokefreeactionguide.pdf.
My PHA manages public housing units located in other multi-unit mixed-finance developments. Must the smoke-free policy include these units too, if the rest of the building is not smoke-free? 
A: The final rule excludes these public housing units because the PHA may not be the primary owner of the property and non-public housing units may be contained within the building. HUD strongly encourages PHAs managing these types of properties to voluntarily include all of their rental housing in the smoke-free policy.
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